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The purpose of this paper is 10 consider the nature of syntactic
variation in courtrom discourse, and to exanine the contribution of
such variation to the socia) meaning produced through the process of
face-to-face interaction.

Seciolincuists and social psychologists have demonstrated & variety
of way$ in which speech- conveys social information about the speaker
(Trudgill, 1974; Labov, 1964; Giles and Powesland, 1975, The studies
that show how frequency of use of alternate phdnological variables con-

.wﬁmmmmmHWHM$mmmmHMMHMMt

elaborated examples of the social meaning conveyed by 1inguistic varia-

tion, Labov (1972) has also been able to identify aiternate syntactic

features that convey Social meaning, The study of syntactic phenomens
has nat Flourished, but there have been sme interesting efforts to
emhmtMcmhwmmnMpuﬁmhrwMuﬁc@ﬁmémaammnh '
ing particular kinds of social meaning {e.q. Irvine, 1974; Sherzer,
1974; Ervin-Tripp, 1976). '

The two speech activities that have been subject to more systematic
syntactic analys are the activities of questioning and directing. In

 ”mmmmmmmmhmmwmwmmmm
related to the notion of degrees of coerciveness of the speech (Lakoff,

1973; Danet and Kemish, 1978; Kirksen, 1977). Thus, for g;amble,
mmmwmmwnmmuummmmwmwmwmmm

me my book?”
In syntactié tems, that difference in social meaning is expressed

'wammmMmmmmmmemmmmMm.m

¢ Paper presented at the Lenguage and Social Psychology Conference,
Language and Law Synposium; University of Bristol; Bristol,
England, July, 1979, ‘



difference between the two moods can be described as a difference be-
Mmmwmmmm¢MmmﬁmmnwwmmeMtwo
"Would you . . .").

Hy concern in this paper i to consider the nature, social signi-
ficance and consequences for discourse structure of variation in the
MRMfmommwwM%MthmwﬂWMMfmmmmﬂ
dmmm.%mMmemMMmmmmuMmmmm
answer sequences that attention to the questioning process is fneces-
ﬁwmmmmmmmﬁmumwﬂmmmmummmw
nents of questioning {e.q, Goody, 1978b; Robinson and Rackstraw, 1972;
Qanet and Kemmish, 1978; Keenan, Schieffelein and Platt, 1978) allow for
.‘HWMMHWWNHMMMMHWWMMMMMMg

:‘Before discussing the syntactic foms of questioning in the courtroom.
'howeuer,‘sohe general conments on question and answer sequences are
necessory.

. 1. Question and Answer Sequences
§ In Amerdcan English there are basically two ways in whhoh questions
are marked as questions. - First, they may be marked by the prosodic
«mMMMMnmwﬁmmRMWMHMMWuSmm
questions are marked by an inversion of the pasitions the Subrect and
mmmmnmmmwmmeImmeMm
trast hetueen “Jon will have to leuuo," and "Wi11 John have to Leave?”

AWMMMﬂmmmucmmUm&mwmwnmﬂwsw
teen "fes-no questions’ and 'Wh-guestions' (e.g. Culicover, 1996). 1
addition to the Subject-Aux inversion that generally marks questhons,
“Hh-questions are introduced by what, uho, when, where, why, how and
which,

Actual responses to both Yes-ito questions and Wh-questions are
quite variable, if one exanines discourse from diverse social contets,
At the same tine, the fom of answers is thought to be highly predict-
%MMWMMWMMTMWMMMWMM
questions can be predicted exists because in sme sorts of encounteus
that are common in our society, the form of the response 15 is hrghly
prndictahle

The.Yes-no question is sonetines treated in the socrolongurstoc and
Tinguistic Mteratures as calling for or requiring a yes or.no answer,

2

partly because the question is propositionally conplete,  Wh-quostions
are characterized as propositionally incomplete, and as demanding the
conpletion of the proposition (Goody, 19782:23).

Danet ¢ 1d Kemmish's (1978) rosoorch on courtroon questioning indi-
cates that some foms of questioning are generally peicelved as more
coercive than others, in that they constrain theloyntactic fom of the
response to a greater degrze. [t is inportant to bear in mind, how-
MMMMMWMmmmmwmmmmMMM

mwwﬁmmmmwMWMMMHmmmnmcmm

node.’ In other wards, analysis has focused on situations whera the
m&mwmmmHMMMMMmmMmmHmmrum
the focus on questions asked of children by their mothers and questions
asked of witnasses by Tawyers, Thus far we have Tooked Tess at the
questionirg by those in the Subordinate positioh.'with attention lo
coercion: B

Nevertheless, in the questioning done by those in the position of

_ greater power 4nd authority, there is often a ¢lose syntactic relation-

ship between the fom of the question and the form of the answer.
IMWWNMmMmMmmwmﬂmuﬁmmmm
Yes-no questions that disolay such a relationship.

(1 Judgo: Hes uh, aiyone coerced you in any way, or forced
you to enter a plea of quilty?

Defendont' ho‘ . N (kB

’2)(a) Judge: Mr. Gelton, there's been given fe a uh (2 sec.)
mmmthWMMMMNM'
thrs document ahd f--

Defendant: Yes 1 have. [2(3) 2%

bHMeMMWmMMmeWMMW
uh, o uh--notify the owner- that uh you had his

Cﬂrd’ ]
Defendant: Ko, [ didn't. ©3)-29

(c) Judge: M. Mulvaney, is it still your desire to phead
quilty to this charge? ‘

[————d

] The transcription system enployed here is a modified version of
that used by Sacks, Schegloff, and Jefferson (1974).. The code
numbers . below each discourse exuhple indicate the orrgrnal source
of my data.
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Defendnt: Yes, 1t i (1)1

(3) Jude: AV right. U and uh--it was, uh not your VISA
card, Is that correct?

Defendant: That's correct. £2(3)-28

The Yes-no question 15 so named because a question that only re-
'mmmwmmMmmmmummmmnmunmmm
dictate a choice between a 'yes' and 3 'no’ answer, Example (1) illus-
trates that prediction. .
MHmmmeMMNMMmHWMWWMBWWw
' ﬁinummeﬂLmemmormmwtanswnowuNMLtﬁ
response consists of a Subject, usually a pronoun, followéd by anAuxi-
Tiary Verd that may or may not be negated as it is in response (2)(b)
"No, I didn't." The quegtion form predicts the responses in example
(2) as possible fesponseé in all respects except for the presence or
absence of the negation. The employment of negation is the only aspect
of the form of the response that can be said to be under the control of
the defendant, rather than provided by the fom of the question.

It i possible to specify the particular syntactic features and
operations that are used to produce an answer from the question in
example (2). First, the word order is Subject + Aixiltary, a reversal
o the Aux + Subj of the question form. ' J

' Second, the Auxiliary Verb in the response is the samé Auxiliary

- Yerb in the same tense as in the question, Thus, for example, if the

. questioner asks, "0id you make an effort?" the answerer will not be
heard as making an acceptable response or 25 responding to the questmon
if he says, "I do," or "I was."

\\f? Third, unless the Subect of the question is “You', 1t will be the

sant noun phrase or 2 substitutable pronoun 1n the answer as in the
questn, & 1n (2)(c). If the Subject in the question 1s "You', then
the Subject 1n tae answer is 1", as in exanples (2)(a) and (2)(b).

‘ ﬁmmmmmmmmummwmwmmmmm.m
response 1, then, elliptical, in that although the verb phrase is
nissing, the Tistener can still "retrieve” it because it i a predict-
able partial copy of the Verb Phrase 1n the question. Thus we 'know'
that the full respanses in exgnple (2) would be, “Yes I have ha &

o

chance Lo read this document,” “No, 1 didn't make any efforts at all to
notify the owner-that | had his card,” and “Yes, it is still ny desire
to plead quilty to this charge."

If we usa the question fom as a point of reference e may say
that the verb phrase has been 'deleted’ in the answer, There is sone
quest?on as to whether it is appropriate to apply a term Tike deletion
to such a discourse process, given the nature of the origins of the
term in transfomational generative theory. To say that the Verb Phrase
is deleted implies that the fom is incomplete, and that something has
been venoved. 1t also inplies that the 'sentence’ is the basic nodel
for discourse units, when in fact such a notion is problematic.

In additiﬁn the concept of deletion was originally part of 3 for-
mal mode) of the organization of the rules cnnst1tut1ng abstract line
wmummmMManmmmemeMm'
actual sequence of the possible utterances that could be produced by the
rules.

* Nevertheless, the door was opened to the application of the concept
of deletion to discourse Structure by some of its uses in linguistic
analysis. Thus, for example, when the utterance, "Mary went 1o the
store and John went too," was analyzed-to suggest that 'to the store’
had been deleted from "John went to the store," it was a simple step to
then apply Lhe same approach to discourse (e,q. Keenan, 1974; Keenan
and Klein, 1975). |

memMWWMMmWWHMMmMHmmmm
1&“me&wmdmwummMmmmmMm&&Amﬁm
and Hery, 1975), 0 that what was once deleted 1s now, by implication,
sinply not copied. " But in the sort of aners we are dealing with, it
is the intuftion of native speakers that the Verb Phrase has been
dNEMMMWHHwMManMbHMWHmmmew./

In addition, sometines part or all of the Verb Phrase in the ques-
tion does appear in the answer. Thus, in example (3), the respanse to
"[s that correct?” is "Yes, that's correct,” rather than "Yes® or
"es it 5" .

Like Yes-no questions, most Wh-guestions provide both syntactic’
and semantic structure that can be copied by the respondent, and that



can be retrieved fron the question {f only sone of the question fom is ' S () dudge: ATY right. “You were at his house and what

copied. happened then?
Those processes in Hh-questfon and answer sequences can be llus- Defendant:  Un, were there were, um, ve're drrnkrng
trated by examples fron courtroon fnteraction aiso: ghis stuff, ym; knou. but earlier ;n the
. L . , ay then he left, and ubm, I staye
(8)(a) Judge: - VD right sir. (3 sec.)” And how old are you? ; there with i (2 SEC) v vrvre \ .
o Defendant: Twenty-five. C1(2)-37 ] a2 ‘
(b} dudge: Mhat {5 your middle nane X “There is yariation, then, in the extent to which WH-questions ; pro-
o ‘ vide structure thet can be copied in the answer. And generally speak
Defendant: Bindley. © - GI(2)-M ~fng, the range of syntactic and semntic oltematives suggested by ‘

In both (4){a) and (b) the response is not only highly predictable Wn-questions 15 much greater for ansuers than that suggested by Yes-no

{e.g. @ mmber, a ane), but we are able to agree on how to expand the , questions. ' /’
fom 1n a way that would constitute the same response referentially. : I have dloided suggesting that interrogative foms/ gl answers
' yith a particular structure that predictably reproduces or Teaves ut

Thus, n (4)(a) the defendant could also respond with, ‘I an twenty-
Five." In (4)(b) the defend&rt could also say, "My middle name 1s

#Bindley."
part of the predictability between questron and answer n example . * " constraint is inposed tyaquesttoner with more authority. Ths, in

(4) derives from the frequency with which we are asked such;questions courtroon interaction, defendants' res'ponses'to judges' questions are
in our 1ifetine, and from our awareness of the semantic nature of the overal] more closely syntactically related to the questions than judges’
habftual response. For that reason, other Wh-questions that are top- responses to the questions of edther the defendants or the 1awyers o

jcally equally famildar, but that do_not offer an obvious syntactic (7)(2) dudge: 00 you have any questions about what restr
framework to copy wjll still get semantically related answers: ! tution means? _

aspects' of the fom of the question because-the degree of compuls ion
appears to derive fron socra} rather than 1inguistic processes. More

D'zat, dogs that mean that whatever W
whatever (  )paying forme topay up .
for he'd uh--, ’

. (5){a) Judge: Un, what kind of education have you had? © Defendant:

lefendant: - 1 'went up to twelfth grade. 42(3)-66

Judge: Nell let's say that you qave hin a black eye

(b) Judge: Un, how much school have you had, sir?
- when you struck hin. And he had to go to the

Defendant:  Un, I've got a GED. D{3)-30 enargency room &t the hospital . -
The 'queetrons in (5) both offer 3 partial syntactic franesork, - i u \
 for copyfng.  Both vt the respondent £0 begin an answer with *1 , (b) Lanyer: {;"sgc;:d:;"‘ited to the anount of the fine?
have had . . . " bt are anbiguous reganding the appropriate structure * Co : .o
for the rest of the sentence, And we see that nefther defendant uses - . e é&"ﬁﬂ“ e ittt L2 Chm e
the offered verb in his response. ‘ ’ | ‘ ‘ ' (1(2)-42¢
Otter Hh-questions are more open-endey fnviting the respondnt 0 : In exanple n each questioner of the judge attempts 8 yes-no question
mre freely structure bis chn vesponse <) ntactically: that does not regefve any of the responses that such a question jredicts;
(6)(a) dudge:  What type of wark do you do? . | feattres of the question form are not used i producing an ansuer.
Defendant: Drywall. ButImright now in a resident, ~ , . )

uh Project Create therapeutic community.
. K2(3)-86

¢
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e arraigned for high nisdeneanors and felonies.

Wil senof the coerton F th Jut's speech may derive fron
his authority, s&ne of it js als0 probably situationa) and derives from
the courtrom s ting. The courtroan and.the classtoom ave both e:x-
anples of situa;ions where question and ansier sequences are rgla-

'tively routinized and role-bound. In general, both the social setting

and the role reletionship that provide the data on which this analysis
5 based encairage a close syntactic relationship betueen question and

answer, And as wa wil) see, where coerciveness is high, the influence  *

of the f?m of the qufestior can 40 well ‘beyond the inmediate response.

/ 2 Judges Use of Languago in the Change of Plea

he data for the analysis in this paper {s derived from a study of .
jldges' use of Tanguage in the courtroom. Nine judges from a court of
general jurisdiction in Arizna agreed to be observed and tape-recorded
while presiding over severa] short pro'cedureé that nvolve the judge
talking a great deal, They also agreed to be interviewed about their
social and career backgrounds, and thelr reasons for handiing procedures
as they did,

The central procedure of interest in the research was the Change of
Plea. A change of plea occurs when'a defendant who originally pled
innocent decides to plead quitty. Virtually all of those who are in-
dicted by the local grand jury and who do not go to trial go through
this.protess, because only pleas of innocent are taken when defendants

The procedure has two primary Tegal purposes associated with taking

a quilty plea, The first 15 to make sure the defendant is knowingly and
voluntarily waiving his Constitutional rights to a Jury trial. The
secand purpose 15 to make sure that there is & factual basis for the
Mea--1.e. that the defendant did in fact do the crivinal act he is
pleading quilty to, and that the state would have substantial enough
evidence of the act for the case to "get to the jiry" if it went to trial,

| M effort was made to, tape re;cord 2 number of instances of the same

procedure being carried out by each of the nine judges. In that wey

syntactic varfation across Judges and within the sample from 2 single
judge could both be studied. Approximately seventy-fivé fnstances of

the Change of Plea were tape recorded, and thirty-nine of the pleas
that were taped have been transcribed, The transcriptions constitute

the data base for the present analyss. T.he'nunber of pleas trans-

“cribed for a singlé Judge ranges from two to seven,

{
N

Basically the Change of Plea consists of a series of questmns posed
by the judge and answered by the criminal defendant in the presence of
both the defendant's lawyer and a lawyer representing the tate A]
though the actual topics covered by the judges vary to sor ~extent. and
the order in which those topics are raised also varies, Shere is a gen-
eral pattern followed by'most judges. ;’

First the defendant is asked if he is really the perSon naned in
the crimingl charge. A majority of the judges then ask the defendant .
sone questions about his personal background. The questions usally
ask fory the defendant’s 'age and education. Sometimes the defendant i

. dlso asked about his ability to spesk, read, and write English, and
 whether or not he s taking any drugs that would impair his conprehen-

sion of the plea process. . d
Usually the defendant is then asked Some questlons sbout the writ-

ten ples agreement tht provides the basis for the cha_nge of plea,

plea agreenent is entered into by the Tawyer for the State, the defén-

dant's lawyér, and the defendant. It lays uut'the conditions under

ing process between the prosec'uh‘on and defense Tawyers. .
The defendant is asked if he has vead the agreement, understood it,

“gone over it with his Jawyer and signed it, He is somg;jmes/ asked if

be 15 satisfied with his lawyer, and often asked whether he was coerced
or bribed in any way into agreeing to’pJead quilty. |

Then the content of the plea agreenent is reviewed by the judge
verbally. The defendant {s told what crine he i pleading quilty to,
the range of possible sentences he could receive, and any tems of the
plea agreement (such as the dropping of charges or alleged prior felony ;
wnvictions), Somehmes the sentence itself is fixed as a condition of '
the plea agreement. Sométimes there are no conditions, and the defen-
dant pleads quilty to the original charge made ag‘ains't him.

The defendant is then_infomed of his Constitutiona] right o &
Jury trial-and of the more specific rights assoctated with the jury
trial that are given up when a defendant pleads guilty, He ‘is asked 1f
he understands the rights and/or their loss.

If 3 fomal plea is to be taken, or if the defendant 15 t0 be ex-

phicitly asked 1f he adnits to having comitted the erine he 15 charged
 with, such adnissions will usually oceur at this Junctur/ 2 in the proceedmg

g “

-

& Which the defendant has agreed to plead quilty, after a plea bargain- B

+



- Most comonly the judge will attempt to establish a factual basis At the sene tine, sme parts of the procedure are nore veriable

o for the plea after having infomed the defendant of his rights and . in forn than others, both across judges, and in regard to different
- 1.-5.-135.':59—‘1._3...9?1‘.9.!?1.&‘?‘1"551'0"- A feu judges establish the factual basis » instances of the procedure under the same judge. For example, i |
"~ before the Constitutional warnings. o e e R indicated; not-11- judges -ask-the-defendants-about. their... ...

‘mmmwmmmmmmﬁumkmmmmmmmma packgrounds. - Those udges o do do ot all ask the exdct Sené ques-
~ falls within the statdtory defi‘hition of the crine he is pleading to, tiors,Hor does & givn e ahays as the s uestion o ey
he nakes his Finding, to the cSfect that the plea has been knowtngly defendant, o always use the sane fom for the substantive question each
B and voluntarily nade, and that there is a factual basis for the plea. |
T Those findings are followed by exchanges between the judge and
the Tawyer to schedule . sentencing date. Finally the judge explains
. to the defendant that the probation department will be investigating:
+hin o acquire information on which to.lia"ée a decision regarding the
. _sentence the defendant is to recefve, 7' |
One's overall inpression of this proceeding is that the judge asks f

1

time it is asked. .
Sinilarly, at the end of the procedure the judges vary in whether
or not and how they adnonish the defendant to cooperate in the proba-

tion investigation, '

¢ By contrast, every judge always mentions exactly the sane Consti-
tutional rights in exactly the same order, even if t|he1r characterjza-
tions of those rights differ, And each judge ustally gives an alnost

sthe defendant 2 series of Yes-no questions, and if the defendant re- identical statenent of those rights from one instance of the proceeding
plies in an acceptable mamer, the judge will accept his pléa. In before hir to another. In exanples (3) and (1C) the sane Judge's speech
fact, however, there fs no topic covered in tt;e oroceeding that 1s rot P ".\ ig us'ed to demonstrate ttfat he varies the instructions regarding pro-
handled syntactically in more than one Way. Consider, for example, the : ‘ bation dnvestigation more than the information regarding Constitutiona]
judge's effortélto nake sure that the person naned in the plea agree- rights, just @ the other judges do. '

ment is really the person standing before him: (9)(a) Judge A Order that a resentencing investigation and

: : ‘ ‘ " report be made by the Adult Probation Office
(8)(a) Judge: For the record, you are John Jordan Calliflax? of this codrt. Now Frederick, it's up to
: you to cooperate with the Adult Probation

a(3)-65 - ‘ 0ffice 5o that the infomation 1 get is the’
: best possible infomation, uh, to be ysed

in deciding what disposition to make in this
case. '

Defendant: Vs, sir.

o (b) dudge: Is your full nane Allen Lloyd Teasdale, sir?

| fodnt: Thethind, . QL L L a R(2)s-4
o (c)oudge Thank you. You're Ronald Dean -Gish? a (b) dudge b It's to your definite atvantage 3 ell as 10
" , - ) ‘ ‘ mine o cooperate with the Adult Probation

Office, Obviously the better the quality of
the information | have about you, the more I
i can (2 sec.) uh (2 sec.) make a sincere
effort to uh intelTigently decide what to do
in this Case..vuvveeens _

Defendant: Yes,si?r.“your Honof.' #(1)-3

" (d) dudge: s your tre, uh, Joseph A Larkln, sir? (2sec.) —
_ I've been handed a document which says 'plea ,
agreement',

S Did you s this docment, sir? - - |
| : (10)(a) dudge A~ Un, youralso would have the right to confront

. ‘Defendant:, Yes. o ) ‘ | L and Cross-examing the witnesses the ?tate=
T o e ' ' " yould have to call to prove your guilt.
As should be ovident fron the Examles in (B), both Yes-no quest fons and ‘ ‘ _ h .

statements with and without question intonations are responded to a5 Defendant:  1es, sir. Az{3)-1
4F ‘they were Yes-no questions. \ ' 1]
| B ‘




(b) Judge A:  Um - § -~ if there were to be & trial then you
- would have the right to cross-examine and face
and confront the witnesses that the State would
have to call to prove your guilt, do you
~realize that?

Defendant: Yeh. A2(2)-39

For the mast part it is the most Tegally significant portions of
the proceeding that vary the least, and the less legally significant
portions that vary the most. Thusthe inclusion of anﬁtitutional
rWWhmMmmMdea&&&mmuwnwﬁmmmdﬁ
thera 15 no evidence that the defendant has been informed of those rights
at some point, his quilty plea could be reversed and inva idated by an
appellate court. There is thus 2 tendency for the judges to ritualize
and standardize this portion of the proceeding so that it is handled in
‘@mmmmmmmm«mmkmmmewumnme
the proceeding occurs., |

By contrast, the inquiry into the defendant's background that some-
tines occurs at the beginning of the procedure has not been found by
mmmmmuwMWWMmmmmeMMWmMWm
whether the defendant understands what is happening to him. Other
sources of infomation have been found to provide an acceptable basis
~for that determination as well, Accordingly, less attention s given
by the judges to doing that part of the procedure in a particular manner,
" and several Judges don't do it at all.

Differant parts of the procedure also display different Frequencies
owmmmmmﬁm.mmmMm®Wme_
ground s narked by the occurrence of Wh-questions whose anser fonps'
'mewmwmmmmmmmmmmmm
mnm.menmwwwmmem&mﬁmewMMWwe
.MummaTMN&MnnmmwammmyMMMHMmmms
and Yes+no questions that are short and sinple, and to which sinple,
short ansuﬁrﬁ are given, '

The fnitial questions regarding the defendant's conprehension of
the plea‘agreemeﬁt are largely short Yes-no qugstions:

‘ (Ilf(a) Judge:  Have you read the plea agreement?

Defendant; Ves, I have.

1

14

Judge: Uny.as of now, do yod think you understand it?
Defendant: Yes I do. CI{1)-4

{b) Judge: Un, your attorney's handed me a plea agreement
e . - purportedly entered into between yourself and
“ the State of Arizona. Have you had & chance
to read the plea agreement? '

Defendint: ~ Yes, sir. B1{1)-22

The structure of the’judges' utterances usually changes notably
when they begin to revies the material in the plea agreement, The
safest way for a Judge to make sure the defendent knows certain facts
required by statute or held by appellate courts tb be necessary Yor a
defendant to knowihgly waive his Constitutional rights is to tell him

those facts. Consequently this section is a mix of delivery of infor-

nation and questioning of the defendant's understanding of that informa-
tion. There is 2 high representation of more complex statements and

vqwﬁm$,mnwmimMﬁ&UbwatmmHmsmMﬁmmadﬂak

eMmHmnﬁmbMtuwmmmmmeMgWMmmmmumé
gone before,

(12)(a) Judge:  Mso, if the Court at the ti- the Court could -
at the tine of entry of judgment of quilt and
sentencing, if the Court treated the matter as
a misdemeanor, the Court could place you on
probation for up to 0~ up to two years,
could fine you up to one thousand dollars or

o * any cambination thereof or could place you in
tMmmmmwmmmnhm

also your understanding?
(1)-2

(b) Judge: Do you understand, Mr. Gish, that you are not -
required to change your plea to quilty at this
tine, that you dre entitled to a trial by jury
on the - charges that have been filed against
you'in this case? (2 sec.) 0'you understand

, that and you'l1 hase to speak up so the
Jcourt re/porter will get your answer.

. lefendant: /Yes sir/. 82(1)-4

,MWNWMWMMMWMMMMMMMMMMMM

by a repeat question as in (12)(b), This suggests that conplex questions
amﬁMwummﬂquMM&TMWMﬂwmmkmﬂme
be forgatten by the tine the Speaker has finished the question. And the

t
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prosodic marking of questons appears to be poorly adapted to the intona-
tion contour of lengthy utterances.

The Firal substantive section of the Change of Plea, the establish-
ment of the factual basis, is distinguished from other parts of the pro-

Cedure by the occasional occurrence of very open Wh-questions that do not
fnvite their own structure in the answer, But Yeseno questions pre-
dominate in this section and decarative statements also occur. The
factual basts will be discussed in more detail later on.

I have tried to suggest the nature of the structure of the Change
of Plea, and to indicate the genaral character of the syntactic varia-
tion within the proceeding that all of the judges essentially share. B
'WththWWMinmm.menﬁumnmmgmeNM%tOMRh'
the discussion now turns should be mare readily conprehensible.

| There are a nunber of ways in which judges differ in their handling
of the same procedure. As | have already indicated, they differ in the
topics they cover'in their questioning,'aithough a1l of the judges cover
certain topics. And they differ in the order in which certain topihg are
covered, ’
‘ The judges also vary in the Jength of tine they Lake to o through

2 change of plea, so that sone deliver more infomation and elicit more

WWMWWMMNAMMNﬂnmmeMMMMMM.

of the'proceeding and the extent of the senantic and syntactic variation
mﬁmﬁmwm%mmnmmmﬁmmmwmmMm

other words, Judges whose Changes of Plea are shorter also vary the pro-
MWMHMMMmemMmmmmWMWI
did not encounter a judge with a long proceeding that wes very much the
smemoﬁuofwmﬁaMfmmo?M&mmmemhﬂmitucu-‘
MMWN&MImmWaMWMMﬂmmmmmmHs

quite different in topics covered, order of tapics and fom of ubterances.

A closer examiration of the section of the procadure where the

M%MMMﬂﬂmmhmmMMWHMRNMMMwm'

sideration of nore specific foms of patterned variability.
The establishment of 2 factuai basts for a plea of quilty is the
hMWmedmmwmmmMMmemm-

ally this part of the procedure is oriented toward the severs] 'elements’

wamMJnuMMunmm.mmwmnmmmmﬁmmu

there 15 a factual basis for the plea of quilty, there must.be evidence

1

!

mmmwmﬁmdmmMmMMammwnmmmnm
be found quilty of possession of marijuana, there must be evidence that
he possessed it, that he intended to possess it, that he knew it was

marijuang, and that the marijuana was a usable amount.

Although the defendant's attomney and the attorney for the Stata
sonetines make inportant verbal contributions to the establishnent of
the factual basis, it is usually established through dialogue between
the judge &nd the defendant, and it is here that the choice of fom of
question used significantly effects the type of factual basis. estab-

1ished.

The form of question used most in eliciting a factual basis from
the defendant is the Yes-no question. There is considerable variation
in the kind of Yes-no questior asked. Most notably there fs semantic |
variation in the extent to which the Taquage in which the questiohs are
cast 5 statutry rather then factual. |

(13)(2)dudge: '\ on or about the fourth day of July, 1978,
did you have in your1possession mari juana?

* Defendant:  Ves, sir.
Judge:®  And did you know it to be marijuana?
Defendant:  Yes, sir. 8137

(13)(b)Judge: 0K, November twenty-four, nineteen seventy-
seven, you did, have in your possession,
marijuand. Right?

Defendant:  Yes sir.

Judge: fnd, and you at least you had a substance that
you could see and fee) and touch, and you
thought, it was marijuana, Right?

“efendant: Uh, IR

(c) Judge: . Nell, it appears to me fron reading the th .
" transeript of the testinony of the witness
who appeared before the Grand dury, that, uh,
v you, Uh, men were rocmmates, uh, or in the
' : sane apartnent, that, uh you uh had some
 marijuang present in the apartment, uhe- at
L Teast some th (2 sec.) resing . cooveriens Is
' that what happened?

15 h
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" Defendant:  Yes, sir, ' ()

In the examples (13), each of the three Judges 15 establishing
2 factual basis for the crine of possession of marijuana, Gmng ‘through
“the three examples in order, the language of the charactenzatwn be-

comes increasingly less statutory, and increasingly nore factual. There

s a tendency for the defendant to contribute more verbally to the
account and to resist agreeing with the judge's account, as the lan-
quage becomes more factual. Thus in 13(b) the defendant is in fact
Just beginning to hesitate to agree to the characterization given by
the judge at the end‘ of the excerpt. Such hesitation or negative
response can Tead the judge' into a quessing game:

(14)  Judge: O A1Y right, It was in your vehicle?
efendant:  Uhh/hh/
udge: In /af vehicle/.
Defendant: /1t was/ in g vehicle, C2(1)-17-18 °

Some judges use mainly Yes-no questions, with an occasional states

 ment followed by a shor. question with a deictic elenent, as in (13)(b)

and (c). Other judges are distinguished by the use of an occasional
Wh-question, or an inperative with a ¥h fom included, most often at
the beginning of their efforts to establish a factual basis:

(15)(alludge: ~ And--you were intoxicated at the tine? OK.
When was your Yicense revoked, sir? (3 sec.)

Defendant:  About--three to four months before that.
Cdudger OK. Andesho'how fntoxicated=jou say you were
. intoxicated. Tell me why you say you were
intoxicated,
Defendant: Yl they said [ 'was intoxicated, I had, uhm--
~ bao=- two, 3 double shot of uim (2 sec,)
bourbon-=~and three beers, -
L - D(3)-37-38
(bMudge: - What ¢id you do, hit smmebody?

Defendant:  Yes, I struck a man,

Judgle:‘ Nith your fist?

Defendant:  Yes, sir,
Judge; -~ OK, did you know him?
Defendant: Mo, sir, (1{2)-3-39

(cludge: A1) right, Tell me what happened then on
' November first concerning this property.

Defendant: We were at his house in'u'carly in' early
in the day, 'n ~ and then h'he Teft with
some other f'you know friends and--

© Judge: His house? We're speaking of who? -

Defendant: U, wh?e\l qot the bag. (4 sec.)
IR Y

As should be apparent from the examplkin (15), when compared »
with the examples in (13) of factual bases elicited with Yes-no gues-
tions, Wh-questions clearly elicit more talk from the defendant than
Yes-no questions, Moreover, ance a Wh-question has been asked, the
defendant also volunteers mare talk in response to Yes-no questions.

In addition, the judge-pronpted speech from the defendant in turn
provides a new syntactic fom to which the”judge may then Tink further
eﬁiptical questions, Tike "with your fist?" and "His house?" By
companson in the Yes-no sequences, the judge usually has nly. h1s

o previous utterances to build on in the next question. And while "
there may be cons1derable substitution, as where pronauns replace nouns
that appeared in an earlier question, there is very httle ellipsis

in the judge's speech in Yes-no sequences.

In general, then, the chofce of question fom made by the Judge,
and more specifically the presence or absence of relatively non-
structuring Wh-elenents in 2 Judge's speech has consderable pattared
and predictable effect on the sequential structure of the'discourse

Wmmm.'

The chofce between a factual basis that is more fully prov1ded by

tne defendant and a factual basis to which the defendant assents is

consciously made by at Teast some of the judges, - and each judge usually
uses the sane approach to eliciting the factual basis with different

. defendapts.



. Some of the judges have articulated their reasons for either
getting the defendant to provide the facts, or merely getting the
defendant to assent to a factua) basis. If a defendant is required'to
provide the information, and-thereby more actively make admissions,
or confess, then he is more likely to .stand by his'plea, and lass
Tikely to attenpt to appeal the Chnge of Flea atea Tater tine, stould
he be unhappy with the sentence he 1s given. In addition, ehc1ta-

* . tion of the facts fron the defendant increases the 1ikelihood that

the defendant is knowingly and voluntarily pleading guilty to the crime

with which he is charged. ' | :
On the other hand, elicitation from the defendant is often a messy

process. It takes longer, because defendants in fact do not ike to

.. actively make adnissions, and they often do not know the elements of 3

crine, so they are not properly selective in the facts they bring forth.
Thus, 1 a factual basis is to successfully cover 211 elements of the

‘ crine, the fudge nust often cone into the defendant’s account with

Yes-no questions tn the end anyway.

Perhaps more fnportant reason for merely elfciting assent fron
the defendant is that such assent {5 all that 15 legally necessary for,
a voluntary and knowing plea, And the defendant may have all Kinds of

" good reasons for not wishing to make adwissions. He may be reluctant

to confess to heinous acts in the presence of people he knows in the
court. He may have gone through 2 plea bargaining process S0 that the

'crime he 15 pleading guilty to really bears very little essentlal rela-

tionship to what he was originally arrested for.
Thus, while the choice of one question fom over another may not
be conscious, the type of factual basts that results from one tactic

| rather than the other ny | have been quite de]iberately intended by the

judge,
There may also be other nore genera] factors that account for the

- different questioning styTes.used by the judges. There Is a tendency

for-the judges who use Wh-questions to be younger, on the bench for 2

. shorter tine, and of ] different generation than the judges who rely

exclusive]y on Yes-no questions in eli¢iting the factual basis. Those

"+ judges who rely exclusively on Yes -no questwns in eliciting the factual

basis also tend to have generally more variable and lengthy changes of

18
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plea, so that the greeter yariability in the factual basis is matched
by-yariabﬂity in the procedure as a whole.

The younger judges are less likely to have routinized their pro-
cedures in that they are stil exploring alternative approaches to
their judicial tasks. They may also still be capable of taking an
interest in the problenatic nature of the fit between factual circum-
stances and statutory 1nterpretatwn

Thus, the syntacthc variation identified in the questmn foms
used by judges in establishing a factual basis can potenthaﬂy be
correlated with both general social dinensions (e.q. age, length of
tine on job) and dimensions. that are-specific to the particular insti-
tutiona] context (in this case'legal) in which individuals are engaged
in interaction. | '
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